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SHALL THE COURTS BECOME THE AD- 
VISERS OF THE PEOPLE? 


The American Bar Association is prepar- 
ing to push through the next Congress one 
of the most far-reaching reforms ever pro- 
posed in reference to the administration of 
the law. The Committee on Jurisprudence 
and Law Reform of the American Bar As- 
sociation of which Mr. Everett P. Wheeler 
of NewYork is chairman secured the en- 
dorsement of the last meeting of the Asso- 
ciation at St. Louis of a bill giving the fed- 
eral courts power “to make binding declara- 
tions of rights whether or not consequential 
relief is or could be claimed at the time.” 


This new reform comes as a surprise to 
many lawyers who have been so absorbed in 
their practice as to give little heed to what 


is going on around them in respect to 
changes in the law and its administration. 
It is even a greater surprise to many law- 
yers to learn that England has had such a 
law for over sixty years and that similar 
statutes have recently been passed in New 
Jersey, Wisconsin, Florida and Michigan. 


All the American acts follow the English 
Act passed in 1852 (15 and 16 Vict. C. 86, 
S. 60) which provided that “no suit in said 
court [Chancery] shall be open to objection 
on the ground that a merely declaratory de- 
cree or order is sought thereby and it shall 
be lawful for the court to make a binding 
declaration of right without granting con- 
sequential relief.” 

The demand for a declaratory judgment 
has grown out of a revolt against the coer- 
cive character of common law process. The 
common law always requires a wrong to be 
committed before it will define a right, and 
it refuses to define rights except as inci- 
dental to the correction or punishment of 
wrongs. A law suit therefore always takes 
the form of an attack upon an alleged 





= 
wrongdoer. Even in the equitable remedy 
of injunction which is in many respects 
similar to a declaratory action the courts 
require that a wrong shall be threatened; 
so that if two persons desire to know 
whether one of them has the right 
to build a sewer on the other’s land, the 
cne claiming the act must do some overt 
act, as commencing to excavate or laying 
sewer pipe on the other’s ground, before the 
injunction will issue. Under the Declara- 
tory Judgment Act in England the parties 
frame an amicable legal issue without one 
of them first committing or threatening a 
wrong to the other and ask the court to de- 
clare the rights of the parties in respect of 
the matter. 


The declaratory judgment has become 
very popular in England. In one volume of 
reports for last year we noticed that in over 
half of the cases there had been declaratory 
judgments, and in the volume for 1917 an 
examination of all the cases decided on ap- 
peal disclosed the fact that 67 per cent were 
declaratory actions. This does not take into 
account the many cases decided at nisi prius 
that were never appealed. These must have 
been more numerous in proportion for it is 
reasonable to suppose that declaratory ac- 
tions are less likely to be appealed than 
coercive actions. In the latter case the blood 
of the parties has been raised to white heat 
by the controversy over an actual wrong: 
done or threatened. 


In England under the Declaratory Judg- 
ment Act the courts are practically the ad- 
visers of the people. When a business man 
wishes to know whether a contract is bind- 
ing on him or not he does not have to breach 
the contract—he simply asks the court 
about it; when a tenant wishes to know 
whether he has a right to sublease he does 
not have to risk the forfeiture of his lease— 
he simply asks the court about it. The 
construction of contracts, leases and wills ° 
is the question considered in the great bulk 
of declaratory actions so far as we have 
examined them. A glance at a few recent 
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cases will show the character of the ques- 
tions considered under this novel practice. 

In the case of Young v. Ashley. Gardens 
(1903) 2 Ch. 113 a lessee desired to sublet 
a part of his premises. The lease contained 
the usual provision that premises could not 
be sublet except with the consent of the 
landlord. The lessor refused his consent 
except upon what the tenant regarded as 
unreasonable terms. The tenant filed a peti- 
tion asking the court to declare that under 
the particular facts stated the “‘lessor’s con- 
sent is being unreasonably withheld.” The 
Court granted the prayer of the petition and 
the defendant appealed. The appellate 
court affirmed the judgment. No process, 
execution or affirmative remedy of any kind 
was given. The parties regarded the issue 
between them as being settled and the plain- 
tiff proceeded immediately to make the sub- 
lease without the owner’s consent. In this 
case, Cozens-Hardy, L,. J., said: “If we re- 
fused a declaration here the lessee’s prop- 
erty would diminish in value, as his assignee 


would run the risk of being turned out by: 


the lessor. I cannot imagine a more judi- 
cious or beneficial exercise of the jurisdic- 
tion to make the declaratory order.” 

In Stevenson v. Aktiengesellschaft 
(1916), 1 K. B. 763, it appeared that there 
was a partnership between an Englishman 
resident in England and a German resident 
in Germany for the manufacture in Eng- 
land of a certain article. The profits from 
the manufacture of this article rose materi- 
ally after the outbreak of the war, and the 
Englishman desired to know what the rights 
of his German partner were in those war 
profits. He obtained a declaration that the 
partnership with an alien enemy was com- 
pletely dissolved upon the outbreak of the 
war and that the enemy had no share in 
the profits subsequently earned. The ad- 
vantage of the-declaratory judgment in 
this case is clearly seen; for the plaintiff 
did not have to retain his profits for an ac- 
counting. after the war but could and did 
make his accounting immediately with pub- 
lic trustee for alien property and was able 





to use all the more he could make to develop 
his business. 

In many cases the court is asked to de- 
clare the powers of incorporated associa- 
tions or of corporations. Thus, in one case 
the question was raised whether a club 
whose object was the welfare of Cyclists 
had power to devote a part of its funds to 
the payment of an annuity to its retired 
secretary. (Cyclists Touring Club v. Hop- 
kinson [1910] 101 L. J. 848.) And corpora- 
tion lawyers will be interested to know that 
solicitors are able to secure prompt authori- 
tative judicial declaration concerning the 
method of computing the fixed value of 
shares of stock (Collins v. Sedgwick [1917] 
1 Ch. 179) ; concerning the duty of a cor- 
poration to apply its profits to the payment 
of cumulative dividends (Evling v. Israel 
[1917] 118 L. T. 99) ; concerning the power 
of a corporation to forfeit fully paid shares 
to satisfy a corporate lien thereon (Hopkin- 
son v. Mortimer [1917], 1 Ch. 646) ; con- 
cerning the ultra vires character of certain 
proposed actions of the corporation (Cope 
v. Crossingham [1908], 2 Ch. 624). 

It is interesting also to note that the 
declaratory judgment may be negative as 
well as affirmative. If the one in whose 
favor an alleged right exists does not seek 
to have his right declared the other party 
may have a declaration that no such right 
exists. In such an action, as in our action to 
quiet title, the plaintiff asserts no cause of 
action ; in fact he is practically a defendant 
against whom an alleged right is asserted. 
The declaratory -procedure gives him the 
right to become the plaintiff and compel the 
defendant (the prospective legal plaintiff) 
to prove his claim at once or be forever 
barred from asserting it against the plain- 
tiff. 

This subject of declaratory judgments 
was ably presented in the columns of this 
Journal by Prof, Edson Sunderland of 
Michigan University (88 Cent. L. J. 6), 
who declared that to secure the adoption of 
this reform in this country it would be nec- 
essary to overcome the unreasonable but 
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deep-seated prejudice of lawyers and 
judges against so-called moot cases or 
even against cases where the court 
is asked to “express opinions in regard 
to construction for the mere informa- 
tion of the parties,” which a New Jersey 
court held in Bevans v. Bevans, 69 N. J. 
Eq. 1, their courts would never do. The 
decision of the New Jersey court was 
rendered in 1905. Ten years later the 
legislature of the state passed a law 
compelling the court to do what it said 
it would never do. (Public Laws N. J. 
1915, Ch. 116, Sec. 7). The lawyer trained 
at the common law cannot readily conceive 
of a legal proceeding where consequential 
relief is neither asked nor given. It is 
wrongs rather than rights in which he is in- 
terested and all his writs and processes are 
for the purpose of compelling the one who 
commits or threatens to commit a wrong to 
do right, to make restitution or to respond 
in damages. He does not believe in lend- 
ing the machinery of the courts for the pur- 
pose of establishing rights which have never 
been breached or of preventing wrongs 
which nobody threatens to commit. 


However, there is much precedent in 
equity jurisdiction to justify its extension 
to the declaratory form of action. Bills 
to remove a cloud from title, bills for the 
construction of a trust, bills quia timet, bills 
of peace, bills for rescission and cancella- 
tion, bills to perpetuate testimony and even 
bills of injunction are in the nature of dec- 
laratory actions, since in all these cases the 
rights of the parties are declared and de- 
termined in advance of their breach. In all 
those actions, if the consequential relief 
granted were omitted, the judgments would 
simply be declaratory. The object therefore 
of the present reform in procedure recently 
approved by the American Bar Association 
and now adopted in four states is simply 
to extend this jurisdiction of equity to the 
cases of other rights which parties may seek 
to have settled or declared in order that 
they may avoid the expense, delays and un- 
certainties of litigation. 





NOTES OF IMPORTANT DECISIONS. 


THE LIMITATIONS ON THE RULE OF 
JUDICIAL NOTICE.—It is very seldom that 
the discretion of a court in applying the rule of 
judicial notice is ever interfered with and a 
case remanded for a new trial because the. court 
judicially recognized facts to exist which ought 
to have been proved. But this is what hap- 
pened in the case of Texas Company v. Brandt, 
191 Pac. 166 where the Supreme Court of Okla- 
homa overturned a judgment because the trial 
court dispensed with proof of the alleged fact 
that odors emitted by an automobile while stop- 
ping and starting will travel from 50 to 125 feet. 
The trial Court took judicial notice of that 
fact. The defendant’s attorney offered to 
produce ten witnesses that these odors cannot 
be detected that far away. The question arose 
in a proceeding for an injunction to abate a 
filling station as a nuisance. The Supreme 
Court declared that the trial Court’s application 
of the judicial notice rule was “startling.” The» 
Court said: 

“The matter of which a court will take ju- 
dicial notice must be a matter of common and 
general knowledge. The fact that the belief 
is not universal, however, is not controlling, 
for there is scarcely any belief that is accepted 
by every one. Courts take judicial notice of 
those things which are common knowledge to 
the majority of mankind, or to those persons 
familiar with the particular matter in. question. 
But matters of which courts have judicial 
knowledge are uniform and fixed and do not 
depend upon uncertain testimony. As soon as 
a circumstance becomes disputable it ceases 
to fall under the head of common knowledge, 
and so will not be judicially recognized.” 

The authorities are all in accord with the 
ruling of the Oklahoma Supreme Court. In the 
case of Brown v. Piper (91 U.S., 37, 23 L. Ed., 
200) it is said: ‘This power is to be exercised 
by courts with caution. Care must be taken 
that the requisite notoriety exists. Every rea- 
sonable doubt upon the subject should be re- 
solved * * * in the negative.” See also Tun- 
son v. Mfg. Coal and Coke Co., 220 Mo. 580, 119 
S. W. 565. In the case of L. & N. R. Co. v. 
Brewer (170 Ky., 505, 186 S. W., 166) the Su- 
preme Court of Kentucky said: “The court will 
not take judicial notice of the distance that 
sparks from a locomotive may be carried.” In 
Thayer v. Denver & R. G. R. Co. (21 N. M., 330, 
154 Pac., 691) the Supreme Court of New Mex- 
ico said that the manner and method of operat- 
ing a locomotive engine, the space within which 
it can be stopped at a certain rate of speed, 
the best means of stopping it, etc., cannot be 
known judicially by the court. In Schlag v. 
Chicago, M. & St. P. R. Co. (152 Wis., 165, 139 
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N. W., 756) the Supreme Court of Wisconsin 
said that it could not as a matter of common 
knowledge take judicial notice that there are 
no spark arresters which will prevent the emis- 
sion of live sparks from a locomotive. In 
Royer v. Penn. R. Co., 259 Pa., 438, 103 Atl. 
276) the Supreme Court of Pennsylvania said 
that the court had no judicial knowledge as to 
the effect of a locomotive whistle on a person 
ten feet away. 

The essential element in facts which may be 
judicially noticed is that they are uncontro- 
verted. The judge’s opinion about the truth of 
an alleged fact, however strong or fixed, can- 
not control if there are any considerable num- 
ber of people, competent to have an opinion, 
who think differently. 








A FEW RULES FOR THE CROSS- 
EXAMINATION OF WITNESSES. 





There is a great danger in long and reck- 
less cross-examinations. It is best to mas- 
ter a desire to “grill” the opposing wit- 
ness and simply announce that he may re- 
tire, though this will involve self-mastery 
to a remarkable degree. Experienced prac- 
titioners ask no questions on cross-examina- 
tion unless they apprehend some benefit and 
no damage from adopting the opposite 
course. 

Lord Abinger, the great verdict getter, 
thought that the most important and useful 
duty of an advocate was in the examina- 
tion of witnesses—that more mischief than 
benefit usually resulted from cross-exam- 
ination—that he cross-examined very little 
and more with a view to enforce the facts 
that he meant to rely on rather than to af- 
fect the credit of the witness—for the most 
part a vain attempt. 

A witness who will swear a lie will gen- 
erally stick to it. A lawyer must win his 
case by his own testimony and not on catch- 
ing the witnesses on the other side in false- 
hoods on cross-examinations. Few cases 
are won by cross-examination, for men will 
not ordinarily admit that they have lied just 
to please the lawyer on the other side. 

Therefore I would say as a general rule: 
Never cross-examine in a haphazard, aim- 





less way; always have a definite design or 
aim in view. Some of the legitimate pur- 
poses of cross-examination are first, to lay 
a foundation for subsequent contradiction ; 
second, to get some important testimony 
that is being withheld by the witness ; third, 
to impeach the veracity of the witness. 

Even in seeking these legitimate ends it 
is the part of wisdom to keep away from the 
main issue in the case. Do not give the wit- 
ness the opportunity to repeat damaging 
evidence. Daniel O’Connel’s rule was: 
Cross-examine,on the non-essential facts— 
on the outlying circumstances of the case, 
but be shy of cross-examining on the mer- 
its of the case, where an awkward question 
might hurt. 

Probably the best rule to follow in this 
regard is to keep away from the narrative 
form of questioning. If the witness is fal- 
sifying, jump quickly with rapid-fire ques- 
tions from one point of the narrative to the 
other, without time or opportunity for a 
connected narrative: backward, forward, 
forward, backward, from the middle to the 
beginning, etc. This will in many cases 
break the lying witness down or make him 
show his resentment and bias. 

Now as to the method and manner of ap- 
proach. In the majority of cases the polite 
approach is more effective than the tactics 
of the bully. It is better to palaver the wit- 
ness than to brow-beat him. Kindness is 
the watchword whenever this is possible. 
The old fable of the wind and rain and 
sun will bear this out. They all had a dis- 
pute as to which could make a traveller 
throw off his cloak. When the wind and 
rain shook and beat him, the cloak was 
drawn all the more tightly around his body ; 
but when the warm, mild rays of the sun 
played on him, the coat was at once thrown 
aside. In the case of an old or a timid wit- 
ness, or a lady witness be courteous and 
kind. Therefore in the great majority of 
cases be suave, gentle and kind whenever 
this is possible; for by doing so you not 
only get more out of the witness himself, 
but you will make a far better impression 
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on the court and jury. On the other hand, 
where a witness shows savage antagonism 
and open enmity, the jury expects to see 
you hit hard and fast in return. Here is 
the place to ask no quarter; nor to show 
none and you will have the jury with you. 
But never make a personal attack on a wit- 
ness unless his direct testimony has hurt 
you and unless you have a good foundation 
for the attack; and unless you have a prob- 
able chance of success. Where you are sur- 
prised by an answer that cuts you to the 
quick, let neither countenance nor tone of 
voice betray this fact—above all don’t get 
mad, but smile blandly and speak in an 
even, kind tone of voice; thus you may in 
whole or part parry the force of the blow. 


Where you are sure that a witness is mis- 
taken in some of the particulars of his tes- 
timony, you must in your imagination re- 
produce the whole occurrence in your own 
mind, you must have in fancy, a clear and 
detailed picture of time, place, surround- 
ings and persons; you must then have the 
witness repeat his story and mark the incon- 
sistency or incongruity of his story with the 
real facts; and be sure not to leave the wit- 
ness till you make the jury see where the 
mistake lies, or be in a position to do so in 
your address to the jury; the latter being 
the better plan when possible; as it is then 
too late for the witness to clear the matter 
up so as to restore his credit with the jury. 

Sometimes it happens that you have good 
reason to believe that a witness is lying, 
you have then one of two courses to pur- 
sue; if he is a cool, shrewd fellow, you 
had better conceal from him your doubts, 
but warily conduct him into a labyrinth of 
his own inventions, self contradictions and 
absurdities, and wait till he has furnished 
you with the proof of his double dealings. 
However, if the witness is one of the class 
who merely gets up a story to which he 
stubbornly sticks, it is best to overwhelm 
him at once—let him know you do not in- 
tend to spare him, for in most cases he is 
a moral coward and can rarely screw up 





sufficient courage to carry out the story by 
further manufacture of details. Make him 
specify: “when,” “where,” time and place 
and persons present: “give the names of 
them or some of them. It is not easy to 
invent or remember a string of fictitious 
names, times and places. A rapid succes- 
sion of questions such as these will gener- 
ally engulf him. The important thing is to 
distract his train of thought and disrupt his 
associations. Ask a question and note the 
answer; go on to some other part of the 
case. Suddenly return, when his thoughts 
are otherwise engaged—fire the same ques- 
tion at him again in slightly different words. 
If he is lying he is likely to give a differ- 
ent answer. 


Where a witness says he does not re- 
member, it is best to keep on till you find 
his weak point and then go in at that point. 
Use your knowledge of human nature; be 
smiling and jocose. Show him that you 
are resolved to have an answer; use 
strategy; so frame your questions that 
he cannot see the connection between the 
answer he is about to make and the testi- 
mony you are trying to extract from him. 
Then when you have got many apparently 
disconnected pieces of testimony, weave 
them together and close in on him. 

Often, where a witness has been induced 
by the ardor of counsel on the direct, to say 
too much, he is glad of the opportunity af- 
forded by cross-examination to modify and 
explain what was said on the direct. Fall 
in with his mood and allay any fears that 
he may entertain, and you are likely to 
get the exact truth. 

A rule more frequently observed in its 
breach than in its observance is the impor- 
tance of thorough preparation for cross- 
examination before the trial. “Anyone who 
witnessed the telling hits made by Mr. Ger- 
ard on cross-examination,” says Mr. Clin- 
ton in his extraordinary cases, “and the sen- 
sational incidents sprung by him upon his 
opponents, the Court and the jury, would 
have thought that he acted upon the in- 
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spiration of the moment. In fact Mr. Ger- 
ard made thorough preparations for trial. 
Generally his hits in cross-examination were 
the results of previous preparation. He 
made briefs for cross-examination. To a 
large extent his flashes of wit and his extra- 
ordinary and grotesque humor were well 
pondered over and studied before hand.” 
Roscoe Conkling, in order to cross-examine 
a doctor, once procured a body for dissec- 
tion and had it dissected in his presence. 
By his cross-examination as a.result of this 
he acquitted a man on the charge of murder, 


Wellman in his work on Cross-Exami- 
nation (p. 163) says of General Butler: 


“This studious preparation for cross-ex- 
amination was one of the secrets of the 
success of Gen. B. F. Butler. He was once 
known to have spent days in examining all 
parts of a steam engine, and even learning 
to drive one himself in order to cross-exam- 
ine some witnesses in an important case in 
which he had been retained. At another 
time Butler spent a week in the repair shop 
of a railroad, part of the time with coat 
off and hammer in hand, ascertaining the 
capabilities of iron to resist pressure—a 
point on which his case turned.” 

In conclusion we would say as to the 
advisability of cross-examination — don’t, 
except to save a purpose which has taken 
definite shape on your mind. When you 
have decided to cross-examine, do not let 
it be long drawn out. It becomes tiresome 
to-the jury. Above all do not try to im- 
prove on success. If you make a home-run, 
do not run around the bases twice; let the 
next batter have a chance. Sometimes the 
silence of a witness or his plain evasion 
of your questions is sufficient to make an 
impression on the jury favorable to your 
case. Leave the matter stand there. 

Cross-examination makes « greater de- 
mand on one’s common sense and knowl- 
edge of human nature than any other one 
activity in life. Psychology here is a prac- 
tical science and it is very interesting to 
watch the play of the human factors in- 
volved in a law suit, especially on cross- 
examination. The cross-examiner must al- 








ways bear in mind that while he is seeking 
to bring out truth or break down falsehood, 
he must have in view not only the witness 
before him but the twelve men in the box 
who are going to decide his case. 
C. J. RAMAGE. 
Saluda, S. C. 








LEGISLATIVE GOLD BRICKS—CO- 
OPERATIVE MARKETING ASSO- 
CIATIONS AND THE LAW. 





The Federal Government confesses it- 
self unable to reach the chief offenders 
against hoarding and profiteering in food 
stuffs, because Congress took the sting out 
of the Lever Act by a proviso, one of those 
little “jokers,” well known to the repre- 
sentative of special interests, calculated to 
destroy the effect of the whole law, and 
which is quietly and adroitly affixed to the 
section or paragraph as a concession to 
the offended interest at the very last mo- 
ment. 

So the Government finding itself with- 
out power to control the co-operative or- 
ganizations throughout the country, such 
organizations as the marketing associations 
and storage companies, and the like inter- 
ests, has asked Congress to take the “jok- 
er” out of the law and so to permit Federal 
courts to deal with such offenders. So far 
Congress has not shown any disposition to 
help out the legal department of the Gov- 
ernment. In the meantime the public is at 
the mercy of these interests, and the pur- 
chasing value of the dollar continues to go 
lower. Why? Not because there is lack 
of food stuffs, certainly. Government re- 
ports indicate vast supplies on hand at all 
distributing centers. It is not on account 
of foreign demand or trade, and it is not 
because the harvests are short. Then why? 
If we were to seek a solution of this prob- 
lem, it would undoubtedly lead to the causes 
for industrial unrest and its attendant evils 
in the United States. In this discussion, 
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however, we are concerned more with the 
sort of legislation provided to correct such 
conditions, rather than the economical or 
social side. 

To the person at all acquainted with the 
machinery of law making as it is practiced 
in our legislatures, no surprise is felt at the 
predicament in which the Government finds 
itself on account of the “providing” clause 
at the end of the section of the Lever law 
covering the offense of “hoarding.” This 
proviso exempts from the operation of the 
law co-operative associations among farm- 
ers and others, such as the marketing as- 
sociations of California and other States, 
the chief purpose of which organization is, 
by concerted agreement, to withhold from 
the markets all products of the members for 
the sole purpose of control of prices. These 
associations now cover the country from 
Maine to California. Practically, all the 
great food products of the soil are now in 
these combinations. The California mar- 
keting associations are among the best or- 
ganized and most active in their operations. 
Their operations are largely interstate, be- 
cause their products are peculiar to that 
section. 


In order that such combinations as the 
California Citrus-Fruit Association, the 
Lima Bean Association, the Raisin Growers 
Association, the Walnut Growers Associa- 
tion, and other marketing co-operative as- 
sociations on the West Coast, and other 
parts of the country, may do business under 
laws, the purpose of which is to forbid the 
very thing for which these marketing as- 
sociations are organized, it is necessary 
that the law should carry an exemption in 
their favor. Right here is the most vicious 
thing that is done in our Legislatures. The 
practice has become common. No other 
factor in our political system today is so 
productive of evil effects as is class legis- 
lation, and no other factor contributes more 
to industrial unrest. 

What is known as the Lever Act is the 
blanket war measure passed by Congress 





August 10, 1917. It provides for marshal- 
ing and conservation of the nation’s re- 
sources, and puts in the hands of the Presi- 
dent unlimited authority over all for the 
purpose of carrying the war to a success 
ful termination. This law is still in force, 
and the Government is proceeding in its 
investigations and alleged prosecutions of 
hoarding and profiteering under the terms 
of this law. 


In the early years of the European strug- 
gle, before America got into it, the Gov- 
ernment encouraged profit dealing with the 
countries engaged in the struggle, includ- 
ing Germany. Prices of necessaries soon 
began to climb upwards. When the United 
States was forced to take action against the 
continued aggressions of Germany, and war 
was declared, the Government became con- 
cerned about its war supplies, and especially 
food provisions, for the army’s maintenance. 
The price of everything needed to provi- 
sion the vast army which Congress had pro- 
vided for had increased to such an extent 
that the purchasing value of the dollar de- 
creased to about 60 per cent. If price fix- 
ing and profiteering by special interests 
could not be curbed, the nation would be- 
come bankrupt in carrying on the war. 
Then the Lever law came into use. Among 
its provisions were those having to do with 
“hoarding” and “‘profiteering.” 

Under the menace of the military author- 
ity, the fixing of prices and profits was 
curbed in some degree, but as soon as the 
war-time authority of the Executive was 
displaced by the return to peace, these in- 
terests began forcing up prices again, of- 
fering all sorts of reasons for their action, 
some of them of a ridiculous character. Ac- 
cumulating and storing vast supplies of 
packed stuffs, farm products, and manu- 
factured goods, withholding them from the 
markets with intent to exhaust visible sup- 
plies for the purpose of enhancing prices, 
these and other practices become rampant. 
The Government invoked the authority of 
the Lever Act. 
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This Lever Act, among other things, pro- 
vides a heavy penalty against hoarding of 
necessities. The meaning of the term 
“hoarding” is made very broad in its con- 
sequence, as its importance demands, for 
under its cover a multitude ot sins may be 


, 


committed. The section of the Act is here’ 


given in full, for the present proceedings of 
the Government to control price fixing de- 
pends largely on its powers under this and 
the following two sections of the Act. Sec- 
tion 3115 1/8 gg reads as follows: 


“Hoarding necessaries; punishment.— 
Any person who willfully hoards any neces- 
saries shall upon conviction thereof be fined 
not exceeding $5,000, or be imprisoned for 
not more than two years, or both. 

“Necessaries shall be deemed to be 
hoarded - within the meaning of this act 
when either held, contracted for, or ar- 
ranged for by any person in a quantity in 
excess of his reasonable requirements for 
use or consumption by himself and depend- 
ents for a reasonable time ; 

“(b) Held, contracted for or arranged 
for by any manufacturer, wholesaler, re- 
tailer, or other dealer in a quantity in ex- 
cess of the reasonable requirements of his 
business for use or sale by him for a rea- 
sonable time, or reasonably required to fur- 
nish necessaries produced in surplus quan- 
tities seasonably throughout the period of 
scant or no production; (c) or withheld, 
whether by possession or under any con- 
tract or arrangement, from the market by 
any person for the purpose of unreasonably 
increasing or diminishing the price: 

“Provided, that this section shall not in- 
clude or relate to transactions on any ex- 
change, board of trade, or similar institu- 
tion or place of business as described in 
section 13 of this act that may be per- 
mitted by the President under the author- 
ity conferred upon him by said section 13. 

“Provided, however, that any accumulat- 
ing or withholding by any farmer or gard- 
ener, co-operative association of farmers or 
gardeners, including live stock farmers, or 
any other person, of the products of any 
farm, garden, or other land owned, leased 
or cultivated by him shall not be deemed 
to be hoarding within the meaning of this 
act.” 

This last proviso is the “joker” that 
plays the mischief with the present at- 





tempts of the Government to control price 
fixing and profiteering. This proviso is in- 
tended to exempt from the operation of the 
law agencies such as those above named 
handling vast supplies, whose operations are 
well known to produce just such a condition 
in the markets that the above section of 
the Lever Act was intended to make im- 
possible. When Congress permitted this pro- 
viso to become a part of the Iever Act it de- 
stroyed the whole effect of the law so far 
as price control is concerned. To exempt 
from punishment under any law the agen- 


‘cies most likely to be affected thereby is to 


effectually destroy that law. It is an old 
game played by legislative tricksters to pro- 
tect the interests they represent. A frontal 
attack upon legislation of the character of 
the Lever Act would meet with sure defeat. 
The attack from covert by amendment usu- 
ally comes at the last moment when opposi- 
tion is generally considered at an end. 


A few years ago an attempt was made by 
the legislature of California to control the 
operations of these combinations, or associa- 
tions of producers, formed for the pur- 
pose of controlling prices and stifling fair 
trade within the State, by the passage of 
what is known as the Cartwright Act. It 
is the California anti-trust law, and it was 
called forth for the very purpose of curb- 
ing the efforts of these marketing associa- 
tions to control markets and fix prices 
through the co-operation of members. The 
enacting clause of this law is as follows: 

“Act 5264.—An act to define trust and to 
provide for criminal penalties and civil 
damages, and punishment of corporations, 
persons, firms and associations, or persons 
connected with them, and to promote free 


competition in commerce and all classes of 
business in this State.” 


It will be seen from the above that the 
length and breadth of the act is clearly 
shown in the enacting clause. It includes 
all interests likely to combine for the pur- 
pose of profit to its members. At the time 
of the passage of this legislation the form- 
ing of marketing associations in California 
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had begun to attract attention within the 
State and without. In the case of one of 
the associations the operations had attracted 
the attention of the Interstate Commerce 
Commission in its efforts to control the mar- 
kets for its product in the East. Under 
promise of avoiding the objectionable fea- 
tures of their operations interstate, this as- 
There 
is little doubt in the minds of lawyers who 
have looked into the conduct of the business 
of this association that its operators are car- 
ried on in violation of both State and Fed- 
eral laws. With the growth of the co- 
operative marketing idea, practically all of 
the great food products of the State are 
now within the control of these associations. 
Competition, at least such competition as 
the old business laws recognized, became 
an unknown quantity in the problem. 

California’s Legislative Gold Brick—The 
Cartwright law defines a trust as a com- 
bination of capital, skill or acts by two or 
more persons, firms, partnerships, corpora- 
tions or associations of persons, or of any 
two or more of them for either, any or all 
of the following purposes : 


sociation continued its operations. 


“1. To create or carry out restrictions 
in trade or commerce. 


“2. To limit or reduce the production, 
or increase the price of merchandise or of 
any commodity. 

“3. To prevent competition in manufac- 
turing, making, transportation, sale or pur- 
chase of merchandise, produce or any com- 
modity. 

“4. To fix at any standard or figure, 
whereby its price to the public or consumer 
shall be in any manner controlled or estab- 
lished, any article or commodity of mer- 
chandise, produce or commerce’ intended 
for sale, barter, use or consumption in this 
State. 

“5. To make or enter into or execute or 
carry out any contracts, obligations or 
agreements of any kind or description, by 
which they shall bind or have bound them- 
selves not to sell, dispose of or transport 
any article or any commodity, or any article 
of trade, use, merchandise, commerce or 
consumption below a common standard fig- 
ure, or fixed value, or by which they shall 





agree in any manner to keep the price of 
such article, commodity or transportation at 
a fixed or graduated figure, or by which 
they shall in any manner establish or set- 
tle the price of any article, commodity or 
transportation between them or themselves 
and others, so as to directly or indirectly 
preclude a free and unrestricted competi- 
tion among themselves or any purchasers 
or consumers in the sale or transportation 
of any such article or commodity, or by 
which they shall agree to pool, combine or 
directly or indirectly unite any interests 
that they may have connected with the sale 
or transportation of any such article or 
commodity, that its price might in any man- 
ner be affected. 

“Every such trust as is defined herein is 
declared to be unlawful, against public pol- 
icy and void.” 4 

This is the law as it was intended to be 
until the lobbyist got in his artful work in 
behalf of those interests always on the 
watch to shape legislation in their favor. 
As it stands the above paragraph thorough- 
ly covered the situation and, if enforced by 
the proper officials, would have kept these 
marketing associations from manipulating 
markets, creating abnormal situations, de- 
stroying competition and controlling prices. 
Under this provision the hand of justice 
would lay hold of the most menacing ele- 
ments of fair trade. 


When, however, the law was appealed to, 
these associations calmly pointed to the 
“joker” or clause at the end of the para- 
graph practically exempting them from its 
operation. Then the people learned that 
they had been gold-bricked again. The law 
had been deprived of its sting by the ad- 
dition of the following proviso: 


“No agreement, combination or associa- 
tion shall be deemed to be unlawful or with- 
in the provisions of this act, the object and 
business of which are to conduct its opera- 
tions at a reasonable profit, or to market at 
a reasonable profit those products which 
cannot otherwise be so marketed, and 

“Provided further, that it shall not be 
deemed to be unlawful, or within the pro- 
visions of this act, for persons, firms, or 
corporations, engaged in the business of 
selling or manufacturing commodities of a 
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similar or like character, to employ, form 
or organize, or own any interest in any as- 
sociation, firm or corporation, having as its 
object or purpose, the transportation, mar- 
keting or delivery of such commodities.” 

Inserting the question of reasonable prof- 
it in this law had the same effect on the 
law as casting a monkey wrench into the 
cogs of a piece of operating machinery 
would have on the machinery. It was cun- 
ningly devised at the behest of the interests 
concerned. The popular understanding that 
this is “fool legislation” is wrong. It is 
the result of carefully worked out plans of 
selfish, unscrupulous business interests. It 
is vicious legislation. 

The last proviso in the above paragraph 
was calculated to remove any objection to 
these associations interlocking or combining 
their operations so as to make more effectual 
their control of markets, and to give them 
political strength. 


So secure are these marketing associa- 
tions under the law as it stands in California 
that they now operate without seeming re- 
straint. A few weeks ago the Walnut 
Growers Association made the announce- 
ment through the papers that a meeting had 
been called to fix the price at which wal- 
nuts would be placed on the market this 
season ; that the association would demand 
a very high price for their product, not- 
withstanding that in the very same con- 
nection it was announced that the crop was 
very heavy. It is a common occurrence to 
see announcements of bean growers, raisin 
growers, and other associations, getting to- 
gether to fix the price at which their prod- 
ucts would be put on the market. The only 
curb put upon the demands of these as- 
sociations was that exercised by the Federal 
Government under the powers granted to 
the President by Congress, and this as we 
have seen would have lacked force with- 
out the menace of military authority. 


Under such conditions it is useless to talk 
about Government control of prices, except 
it may be in time of actual war, under the 





menace of military authority. At other 
times this Government is powerless to do 
this, because it cannot control the interests 
that fix prices. This the Government is 
well advised of, and is making a pretense 
of enforcing powers which it does not pos- 
sess. Until the executive department of 
this Government is given absolute power by 
Congress to deal with corporate interests 
through their charters, they will continue 
to fix prices, and the Government remains 
powerless to control them. ‘This is one of 
the latent defects in our form of govern- 
ment. 
Percy L. Epwarps. 
South Pasadena, Cal. 








INNKEEPER—GUEST’S NEGLIGENCE. 
SWANNER v. CONNER HOTEL CO. 


Springfield Court of Appeals. 
5, 1920. 


Missouri. June 


224 S. W. 123. 


A grip set down in the lobby of a hotel and 
left there several hours while the owner was 
waiting until a room should be vacated so he 
could register is within the custody of the inn- 
keeper, so as to render him liable for its loss, 
though his attention was not called to it. 


BRADLEY, J. Plaintiff, a traveling sales- 
man, went to the Conner Hotel in Joplin about 
11:30 a. m. on a certain day in May, 1919, to 


obtain a room as a guest. He was familiar 
with the hotel, having worked prior to that 
time for a taxicab company that had a stand 
in the hotel. On entering the hotel plaintiff 
went directly to the bell boys’ bench, where it. 
was the custom to leave grips, and set his grip 
by the bench. On previous occasions when 
plaintiff was a guest at this hotel he had seen 
the bell boy set his grip by this bench, and 
had seen the grips of other guests set by this 
bench. He then went to the desk and asked 
for a room, and there was no room vacant. 
He afterwards ate lunch in the hotel. After 
lunch plaintiff went away, but returned about 
5:30 p. m. No room was vacant then, but 
would be “before the evening was up.” After 
10 p. m. plaintiff succeeded in getting a room, 
registered, looked for his grip, and it was gone. 
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None of the bell boys handled his grip or 
knew it was there so far as the record shows. 
He did not call the attention of any one con- 
nected with the hotel that he had a grip. He 
merely went in and set his grip where he 
knew it was the custom to set grips while the 
guest was registering and securing a room. The 
defendant maintained a check room in the hotel, 
and plaintiff knew of this fact, and knew where 
it was. He could have checked his grip without 
cost, and without inconvenience, as the check 
room was near the clerk’s desk, and only about 
20 feet from the place where plaintiff set his 
grip. An attendant was in the check room 
at the time plaintiff entered the hotel, and at 
all other times, ready to check plaintiff's or any 
other guest’s grip. Plaintiff never looked for 
his grip, nor gave it any attention from the 
time he set it down until after 10 o’clock that 
night. 


The cause was tried before the court, and 
at the close of the case defendant demurred to 
the evidence, and was overruled. The correct- 
ness of this ruling is the only question here. 
It is conceded, or rather not questioned, that 
the relation of innkeeper and guest was created 
and existed. The law as to an dnnkeeper’s lia- 
bility is not the same in all jurisdictions. 22 
Cye. 1081, says that the prevailing view is that 
an innkeeper is liable, like the carrier, for all 
goods of the guest lost in the inn, unless the 
loss happened by an act of God, or a public 
enemy or by fault of the owner. Supporting 
this view Cyc. cites many cases from various 
states. According to another view an innkeeper 
is liable only when negligent, but that he owes 
the highest possible degree of care to his guest; 
but, if such care has been exercised, and the 
guest’s goods have been injured or lost, the inn- 
keeper is not liable. Many cases are cited in 
support of this rule. The same text also says 
that, whatever view is adopted, it is agreed that 
upon loss or injury to the goods of the guest 
being shown the innkeeper is prima facie liable, 
and the burden is on him of establishing such 
facts as will exonerate him. It has been held 
in our own state that the liability of an inn- 
keeper, while not precisely the same, is an- 
alogous to that of a common carrier, and that 
the reasons for the liability are the same. Bat- 
terson v. Vogel, 10 Mo. App. 235. In this case 
the court said: 


“The case of the innkeeper is this: He is 
prima facie liable for the loss of his guest. 
He may show that he was diligent and that 
the guest was negligent; but, though ever so 
diligent, he is liable for the loss of goods of 
his guest not arising from the negligence of 
the guest, the act of God, or public enemies.” 











We have found no case in this state that 
tends to run counter to the rule as laid down in 
the Batterson Case; hence that seems to be our 
rule. 


Defendant urges that plaintiff's baggage was 
never infra hospitium, that is, in the care and 
under the custody of the innkeeper, and that 
therefore no liability attached. As stated, the 
fact that plaintiff was a guest is not questioned. 
He had put his baggage where it was customary 
to put baggage while a guest was registering 
and seeing about a room. Plaintiff did not reg- 
ister immediately after setting his grip by the 
bell boys’ bench, but would have then had there 
been a room. He was told there would be a 
room, and he waited for the room. His bag- 
gage was where it should have been at least 
up to the time he asked for and failed to get a 
room. 


In Read v. Amidon, 41 Vt. 15, 98 Am. Dec. 
560, plaintiff laid down a pair of gloves and lost 
them, and, discussing the case, the court said: 


“When the plaintiff entered the inn and 
took off his overcoat and gloves, he did not 
deliver them to the defendant or to any of 
his servants, nor call the defendant’s atten- 
tion to them, but folded up his coat and laid 
it on a bench in the room, with his gloves 
under it. It does not appear that the defend- 
ant had any knowledge of their being there. 
Story, in his work on Bailments, says a de- 
livery of the goods into the custof@y of an 
innkeeper is not necessary to charge him 
with them; for, although the guest doth not 
deliver them, nor acquaint the innkeeper with 
them, still the latter is bound to pay for them, 
if they are stolen or carried away. The loss 
will be deemed prima facie evidence of negli- 
gence. The innkeeper, however, may be exon- 
erated in divers ways; as, for example, by show- 
ing that the guest has taken upon himself ex- 
clusively the custody of his own goods, or has 
by his own neglect exposed them to peril. Story 
on Bail, § 478, 480, 482, 483; 2 Kent’s Com. 
593; 8 B. & C. 9; 5 Term Rep. 273. The guest 
is not relieved from all responsibility in re- 
spect to his goods on entering an inn; he is 
bound to use reasonable care and prudence in 
respect to their safety, so as not to expose them 
to unnecessary danger of loss. Whether the 
plaintiff was so careless, in laying down his 
gloves in the manner he did, as to exonerate the 
innkeeper, is a question of fact to be deter- 
mined by the jury, in view of all the circum- 
stances.” 


See, also, Maloney v. Bacon, 33 Mo. App. 501; 
Labold v. Southern Hotel Co., 54 Mo. App. 567. 
The Vermont case is quite similar to the 
facts of the instant case. There the guest laid 


his overcoat with his gloves under it on a 
bench in the room. He did not call attention 
to the fact that his gloves and overcoat were 
on the bench, and the innkeeper did not know 
such fact; yet the gloves were infra hospitium 








362 


CENTRAL LAW JOURNAL 


No. 20 








and likewise was plaintiff’s grip in the case 
at bar. Should plaintiff’s negligence bar recov- 
ery as a matter of law? Defendant did not 
plead contributory negligence, but merely a gen- 
eral denial. But, notwithstanding that con- 
tributory negligence is not pleaded, yet, under 
the rule as laid down in Batterson v. Vogel, 
supra, if plaintiff's negligence was the cause 
of the grip being lost, he cannot recover. Plain- 
tiff’s familiarity at defendant’s hotel no doubt 
contributed to his lack of attention to his bag- 
gage, and perhaps gave him a feeling of se- 
curity that a stranger might not have had, but 
plaintiff is to be considered as he was. We do 
not think that plaintiff's negligence was any 
more than a question for the trier of the facts, 
and therefore we decline to sustain appellant 
on this feature. 


Defendant complains about a refusal of a 
declaration of law asked. We have examined 
this declaration and find when analyzed it is a 
peremptory direction to find for defendant, and 
it was properly refused. 

The judgment below is affirmed. 


Note—Contributory Negligence by Guest Avoid- 
ing Liability of Innkeeper—The instant case pro- 
ceeds on the theory that negligence by a guest, 
where his baggage is lost, must be legal negli- 
gence. This is illustrated by the case of Mur- 
chison v. Sergent, 69 Ga. 506, 47 Am. Rep. 754, 
where it was claimed by the innkeeper that the 
guest, wHose property was stolen from his room 
during the night had not locked nor bolted his 
door. The statute provided that leaving goods 
in the room of the guest is a delivery to the 
innkeeper and to relieve him from liability for 
loss he may post notice requiring guests to de- 
posit valuable articles in an iron safe, the case 
being from a finding of negligence by the guest. 
The Court said that: “So that, conceding that 
plaintiff did not lock or bolt his door, and that 
the lock and bolt were perfect, in the absence 
of notice of a regulation published to him ac- 
cording to law, he would not be legally negli- 
gent in not doing so.” 


In Giles v. Libby, 36 Barb. (N. Y.) 70, the 
guest was not sure he locked the door, but he 
did not bolt it, though there was a bolt there. 
There was a posted notice. He slept with a 
fellow lodger who was gone the next morning 
and so was plaintiff's watch and money. The 
Court thought plaintiff was not bound either to 
lock or bolt the door as defendants “were 
answerable for the honesty, not only of their serv- 
ants, but of their guests.” It was also said that 
depositing of valuables did not embrace personal 
clothing, and such jewelry as were a part thereof. 


In Hulett v. Swift, 33 N. Y. 571, 88 Am. Dec. 
405 it was said: “In cases of loss, either the 
innkeeper or the guest must be the sufferer; and 
the common law furnishes the solution of the 
question on which of them it should properly fall. 
In the case of Cross v. Andrews, Cro. Eliz. 622, 
the rule was tersely stated by the Court: ‘The de- 
fendant, if he will keep an inn, ought at his 
peril to keep safely his guest’s goods.’ He must 





guard them against the incendiary, the burglar 
and the thief; and he is equally bound to re- 
spond for their loss, whether caused by his own 
negligence, or by depradations of knaves and 
marauders, within or without the curtilage.” 

In Carter v. Hobbs, 12 Mich. 52, 83 Am. Dec. 
762, this stringent rule is announced but was not 
applied to a case of an inn being used for the 
giving of a ball to which admission was secured 
by a ticket purchased from the managers of the 
ball—it is for travelers and wayfaring men. 

And in Williams y. Norvell Shapleigh Hdw. 
Co.. 29 Okla. 331, 116 Pac. 786, 35 L. R. A. (N. 
S.) 350, it was said that where a commercial 
traveler brings to a hotel goods for display, this 
was not a receiving thereof by the act of an inn- 
keeper, but of a bailee and innkeeper, liability 
did not attach. 

In Fisher v. Kelly, 121 U. S. 383, 30 L. ed. 
930, it was held that though a sample trunk and 
contents, yet these goods had no connection with 
the comfort and convenience of a mere traveler. 
“He could not of right demand to be supplied 
with apartments in which to conduct his busi- 
ness as a salesman or merchant.” 

In Sheffer v. Corson, 5 S. D. 233, 58 N. W. 555, 
the same sort of holding was made where samples 
were injured by mud and water which came into 
guest’s room during a rain storm. 

In Jones vy. Savannah Hotel Co., 141 Ga. 530, 
81 S. E. 874, 51 L. R. A. (N. S.) 1168, the force 
and effect of a posted notice is considered and 
particular articles stolen were held to come with- 
in the notice so posted and innkeeper was exon- 
erated. 

If he fails to post and provide a place of de- 
posit as the statute requires his liability will be 
determined according to common law principles. 
Watt v. Kilbury, 53 Wash. 446, 102 Pac. 403. 

It seems to be the theory that differing condi- 
tions between now and common law days in no 
way mitigate, of themselves, innkeeper liability 
and exonerating statutes imply that they do not. 








ITEMS OF PROFESSIONAL 
INTEREST. 


CLASSIFICATION WITHIN OR OUTSIDE IN- 
TERSTATE COMMERCE. 





Two decisions were handed down on May 17, 
1920, by the Supreme Court of the United 
States, bearing on the puzzling question of 
classification within or outside of interstate 
commerce: Erie R. R. Co. v. Collins (No. 348, 
Oct. T., 1919) and Erie R. R. Co. v. Szary (No. 
355, Oct. T., 1919). Advisedly, the question of 
classification is here put as “within or outside 
of interstate commerce,” instead of, as it is 
often put, “in interstate or intrastate com- 
merce.” The employment of some employes of 
interstate railroads may not be commerce of 
either class, interstate or intrastate. 

Collins, an employe of the Erie, operated a 
signal-tower and water-tank on the railroad’s in- 
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terstate line. The tower was used for opera- 
tion of trains in both kinds of commerce, and 
the tank was used for supplying water daily 
to locomotives engaged in both. Collins was 
starting the gasoline engine of the pump which 
supplied the water-tank, when the gasoline ex- 
ploded and injured him. The District Court 
for the Western District of New York and the 
Circuit Court of Appeals for the Second Cir- 
cuit decided that Collin’s employment was in 
interstate commerce. 

The Supreme Court observed it could “hardly 
be contended that while plaintiff was engaged 
in the signal-tower he was not engaged in inter- 
state commerce, though he may have on occa- 
sion signaled the approach or departure of in- 
trastate trains. But it is contended that when 
he descended from the tower and went to the 
pumping station he put off an interstate char- 
acter and took on one of intrastate quality or, 
it may be, was divested of both and sank into 
undesignated employment. A rather abrupt 
transition it would seem at first blush, and, if 
of determining influence, would subject the Em- 
ployers’ Liability Act to rapid changes of ap- 
plication, plaintiff being within it at one point 
of time and without it at another—within it 
when on the signal-tower, but without it when 
in the pump-house, though in both places being 
concerned with trains engaged in interstate 
commerce.” : 

The proximity of interstate employment 
seems to be noted here as part of the classifica- 
tion color of the case, the abruptness of the 
transition from one classification to the other 
being,. perhaps, persuasive toward interstate 
classification. 

In this aspect the case is reminiscent of the 
observation in Erie R. R. Co. v. Winfield, 244 
U. S. 170. There, Winfield, an employe in 
charge of a switch-engine in the Erie yards, 
was injured leaving the yard at the close of 
his day’s work. Both kinds of commerce were 
indiscriminately handled in the yard, and the 
court concluded that leaving the yard at the 
time of his injury, Winfield’s employment was 
in both kinds of commerce. “That he was em- 
ployed in interstate commerce is, therefore, 
plain, and that his employment also extended 
to intrastate commerce is for present purposes 
of no importance.” 

The practical difficulty of separating inter- 
state from intrastate commerce is inherent in 
all classification cases, more acute in degree in 
some groups of employment than in others. It 
is probably not intended that mere practical 
difficulty of classification has the effect of car- 
rying all classification cases into the interstate 
field. The first employer’s liability case (How- 


‘again: 





ard v. Illinois Central R. R. Co., 207 U. S. 463) 
must be deemed still to have force to prevent 
such a result. But practical inextricability in 
some cases, as in the Winfield case, or the close 
proximity of employment in each kind of com- 
merce, as in the present Collins case, is evi- 
dently at least persuasive toward interstate 
classification. 

It is noticeable, too, from the last quoted 
paragraph of the Collins opinion, that the 
court recognized, as was observed at the out- 
set of this article, that employment may be in 
neither kind of commerce, in “undesignated em- 
ployment,” so far as commerce is concerned. 
So it appears that in such cases there are three 
possibilities: (a) Employment in interstate 
commerce; (b) employment in intrastate com- 
merce; and (c) “undesignated employment,” so 
far as commerce is concerned. 

In the Collins opinion the previous author- 
ities are reviewed, the Pedersen, Shanks, Har- 
rington, Winters and Puckett cases, and the 
general tests of color expressed by the court in 
the Pedersen and Shanks cases are quoted 
“Was the work being done independent- 
ly of the interstate commerce in which the de- 
fendant was engaged, or was it so closely con- 
nected therewith as to be part of it?” or was 
the “work so closely related to it (interstate 
commerce) as to be practically a part of it?” 
For the Collins case the court thought the an- 
swer must be in the affirmative. “Plaintiff was 
assigned to duty in the signal-tower and in the 
pump-house, and it was discharged in both on 
interstate commerce as well as on intrastate 
commerce, and there was no interval between 
the commerces that separated the duty, and it 
comes therefore within the indicated test. It 
may be said, however, that this case is con- 
cerned exclusively with what was to be done, 
and was done, at the pump-house. This may 
be true, but his duty there was performed and 
the instruments and facilities of it were kept 
in readiness for use and were used on both 
commerces as were demanded, and the test of 
the cases satisfied.” Note again in this quota- 
tion the effect of Collins’ signal-tower work, al- 
though finally the courts seem to admit that 
the case is “concerned exclusively” with his 
work at the pump-house, and remarked that his 
work there was for “both commerces.” Still 


_it is hard from this opinion to find the answer 


to the Harrington case, which was cited and 
considered as affecting Collins’ case. It will be 
remembered that Harrington, at work switching 
railroad fuel coal from a storage track to the 
chutes where it was to be used, was thought by 
Mr. Justice Hughes to be doing “nothing more 
than the putting of the coal supply in a con- 
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venient place from which it could be taken as 
required for use.” So it would seem of the 
water Collins’ engine might have pumped but 
for the explosion. A practical distinction of 
the Harrington case (not suggested, however, 
by the Supreme Court in its opinion) is in the 
case of Kelly v. Erie R. R. Co. 177 N. Y. S. 
278 (Appellate Division, 4th Dept., July 1, 
1919), a case strikingly comparabie on its facts 
to the Collins case. There Kelly, a pump-house 
employe, was injured when caught in unguarded 
gearing which connected a gasoline engine and 
the pump used to supply the water for locomo- 
tives. The New York Appellate Division could 
distinguish the Harrington case and Barlow 
case, 244 U. S. 183, saying of Kelly’s work: 
“The work here was ene step nearer in further- 
ing interstate transportation than that of the 
switchman; it is more like shoveling the coal 
into the chute.” 


Szary’s case is treated by the Supreme Court 
as within the influence of the Collins decision, 
earlier decided on the same day. Szary, work- 
ing in the railroad sand-house, dried sand for 
engines in stoves which Szary and others had 
to attend. On the night of his accident, Szary 
had sanded seven engines “whose destinations 
were other states,” and afterwards he removed 
ashes from one of the stoves and carried them 
to an ash-pit in a pail. On the way he had to 
cross one of the railroad tracks. He emptied 
the pail and left it on the ground to go to the 
engine-room to get a drink of water, and when 
returning for the pail and crossing the track 
he was hit by an engine. To a railroad argu- 
ment based on “an omission, or an asserted 
omission, in the evidence, of the kind of com- 
merce in which the last engine served was 
engaged,” the Supreme Court replied: “The 
distinctions are too artificial for acceptance. 
The acts of service were too intimately related 
and too necessary for the final purpose to be 
distinguished in legal character.” Here, again, 
is the suggestion that mere mingling of the two 
commerces is decisive of interstate color. 


The Collins and Szary cases are evidently 
suggestive of the effect of proximity of clear 
interstate employment to the debatable employ- 
ment under consideration. Mere difficulty of 
separation of the two kinds of commerce may 
persuade the ultimate court that interstate 
color is suffused throughout the employe’s 
work, but this is suggestive only rather than 
definitely helpful. 

F. Markoe RIviNnus, 
Genéral Solicitor, 
Norfolk & Western Ry. Co. 
In the Legal Intelligencer ( Phila.) 


HUMOR OF THE LAW. 


_ Willie—Paw, does bigamy mean that a man 
has one wife too many? 
Paw—Not necessarily, my son. A man can 
have one wife too many and not be a bigamist. 
Maw—Willie, you come upstairs with me 
and I’ll teach you to keep your mouth shut! — 
Cincinnati Enquirer. 





Jones lost a case in the Appellate Court 
which he had expected to win. He was dis- 
appointed but could think of no reasons for 
his defeat. 

“T got it,” he said. “I didn’t wear my long 
tailed coat the day I argued the case.” 

“That’s no reason,” said his friends. 

“Well,” replied Jones, “that’s about as good 
a reason as the Supreme Court gave.” 





“Prisoner,” said the judge, “you say your 
wife hit you on the head with a plate. Is that 
so?” 

“Yes, sir,” answered the prisoner. 

“But,” said the judge, “your head doesn’t 
show marks of any kind.” 

“No, sir,” answered the prisoner, with a 
touch of pride, “but you should have seen that 
plate!” 





Speaker Selling of the Oregon legislature, 
was puzzled. It was the first time that he 
really was “up in the air” since the session 
began. 

The Lewis bill, aimed to legalize prize 
fighting, came up for second reading and after 
being read had to be referred to some com- 
mittee. 


“The bill will be considered, read the sec- 
ond time and is ready to commit, amend, en- 
gross and pass to third reading,’ rumbled 
the Speaker in the monotone that he is re- 
quired to use in the daily routine of grinding 
out legislation. “It will be referred to the 
committee on—” 

Then the Speaker stopped. 

“It ought to go to the committee on game,” 
suggested some member. 

“No, let it go to the rules committee,” 
shouted another. 

“The livestock committee would be a good 
place for it,” put in a third. 

The Speaker finally settled 1t by referring it 
to the committee on health and public morals, 
ecnsisting of Representatives Michelbook, Miss 





Towne, Collins, Dillard and Gill. 
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1. Aetion—Continuing Nuisance.—In action 
against a railroad for injuries from flooding of 
crop resulting from defendant’s filling up of 
ditch, the injury was abatable, and damages 
accruing to crops from year to year could be 
sued for separately, so it was immaterial that 
the filling occurred before plaintiff rented the 
land.—Wilkerson v. St. Louis Southwestern Ry. 
Co., Mo., 224 S. W. 72. 

2. Adverse Possession—Bond for ° Title.—A 
bond for title is admissible in evidence as color 
of title, and may be made the basis of prescrip- 
tion against any person other than the obligor 
in the bond.—Elrod v. Bagley, Ga., 103 S. E. 841. 

3. Adoptton—Foster Parent.—While the fos- 
ter parents and adopted child have the legal 
relation of parent and child, and have the right 
of inheritance from each other, an adopted child 
cannot as heir or next of kin inherit rrom col- 
lateral relatives of the foster parent, so an 
adopted daughter, after death of her foster par- 
ent, cannot take either as heir at law or next 
of kin, as a niece on the death intestate of a 
sister of the foster parent.—In re Powell's Es- 
tate, N. Y., 183 N. Y. Sup. 939. 


4. Aliens—Deportation.—In a proceeding un- 
der Act October 16, 1918 (Comp. St. Ann. Supp. 
1919, §§4289%4 b[1]—42894b[3]); ror the depor- 
tation of an alien on the ground that he advo- 
cated the unlawful destruction of property, the 
ordinary rules of evidence do not apply, and a 
hearsay affidavit as to alien’s statements was ad- 


missible-—United States v. Uhl, U. S. C. GC. A,, 
266 Fed. 36. 
5. Appeal and Error—Law of Case.—An 


opinion on appeal is the law of the case on a 
subsequent appeal as to all matters raised by 
the record.—Schlickman v. Dusing, Mo., 224 S. 


W. 174. 

6. Arbitration and Award—-Fraud.—If an 
award conforms to submission, it may be im- 
peached only for fraud, partiality, misconduct, 





or gross mistake committed on the part of the 
arbitrator to the manifest injury of the party 


complaining.—Robbs vy. Woolfolk, Tex., 224 S. 
W. 232. 
7. Bankruptey—Injunction——Where, shortly 


before adjudication in bankruptcy, a creditor 
in suit against bankrupt attached bankrupt’s 
funds on deposit in a trust company, and the 
company thereafter by mistake paid them out 
on bankrupt’s checks an order that the attach- 
ment be retained for the benefit of the estate 
that the creditor assign his claim to the trustee 
for benefit of the estate, and that the trustee 
prosecute the suit to judgment to secure the 
attached funds, is proper; the payment by mis- 
take not diminishing the rights of the trustee 
as it would not have diminished those of the 
attaching creditor.—In re Charles Wirth & Co., 
U. S. D. C., 266 Fed. 141. 

8. Banks and Banking—Letter of Credit.— 
A letter requesting one person to make advances 
to a third person on the credit of the writer is 
a “letter of credit’; it is general, if directed 
to the writer’s correspondents generally, and 
special, if addressed to some particular person. 
—American Steel Co. v. Irving Nat. Bank, U. S. 
Cc. C. A., 266 Fed. 41. 

9. Special Deposit.—As a general rule, the 
proceeds of drafts sent to a correspondent fot 
collection become general, not special, deposits, 
though the correspondent has knowledge of the 
purpose for which the proceeds were intended t¢ 
be used.—Cabrera v. Thannhauser & Co., Cal. 
192 Pac, 45. 

10. Bills and Notes—Consideration.—A note, 
wholly unsupported by consideration, is unen- 
forceable between the parties, being of no high- 
er effect than any other written obligation.— 
Irwin v. State Nat. Bank of Ft. Worth, Tex., 224 
S. W. 246. 

11. Carriers of Goods—Bill of Lading.—The 
transfer of an interstate bill of lading by in- 
dorsement and delivery operates only as a trans- 
fer of whatever title the transferor may have 
to the goods covered thereby.—Ploneer Trust 
Co. v. Missouri Pac. R. Co., Mo., 224 S. W. 106. 

12. Burden of Proof.—Burden is on con- 
signee, in an action for damages to a shipment 
by freezing, etc., to prove delivery of the ship- 
ment to the carrier in good condition.—Peycke 
Bros. Commission Co, v. Lehigh Valley R. Co., 








Mo., 224 S. W. 71. 
13. Carriers of Passengers—Invitee.—A car- 
rier, who invites passengers to enter its car, 


owes one so invited two duties: First, to cause 
the car to remain stationary long enough for 
her to board it in safety; and, second, if for any 
reason admission is denied, and the prospective 
passenger is left in a place of danger, to start 
the car forward with reference to danger and 
with due care for safety.—Philadelphia Rapid 
Transit Co. v. Aleorn, U. S. C. C. A., 266 Fed. 50. 

14. Punitive Damages.—An action against 
a street railroad company for unprovoked as- 
sault by its servant is one where punitive dam- 
ages may be allowed.—Dorton v. Kansas City 
Rys. Co., Mo., 224 S. W. 31. 


15.——Right of Way.—Where an auto bus was 
traveling at a high rate of speed on reaching 
a street on which an automobile was approach- 
ing from his right, the automobile had the 
right of way, and failure to have the bus under 








366 


CENTRAL LAW JOURNAL 


No. 20 








such control as to let the automobile pass in 
front of it was negligence, rendering the defen- 
dant bus owner liable to a passenger for injury 
from the collision—Baker v. Western Auto 
Stage Co., Cal., 192 Pac. 73. 


16. Chattel Mortgages—Law of Place.—Where 
mortgagee in other state knew that mortgaged 
automobile was being brought into Missouri, 
or consented that automobile be moved into this 
State, or after it was so moved acquiesced there- 
in, and took no steps to follow automobile into 
Missouri, or to file or record his lien therein, 
and permitted the rights of innocent third per- 
sons to attach in this state, it could not recover 
automobile as against such innocent third per- 
sons.—Hollipeter, Shonyo & Co. v. Maxwell, Mo., 
224 S. W. 113. 


17. Constitutional Law—Political Right.— 
Elections belong to the political branch of the 
government, and courts of equity will not inter- 
fere to protect a purely political right.—Print- 
up v. Adkins, Ga., 103 S. E. 843. 

18. Contempt—Criminal Contempt.-—Disobe- 
dience of injunction by committing acts in vio- 
lation thereof is criminal, and not civil, con- 
tempt.—Limerich v. Riback, Mo., 224 S. W. 45. 

19. Contracts — Consideration. — Promise of 
contractor, after a contract to do work was 
fully complete, to do the work for less than 
stipulated, being without consideration, is inef- 
fectual—McWilliams v. Drainage Dist. No. 19, 
Mo., 224 S. W. 35. 

20. Counter Proposal.—Where a person of- 
fers to do a definite thing, and the party to 
whom the offer is made accepts conditionally, 
or introduces a new and material term into the 
acceptance, his answer constitutes a counter 
proposal, and there is no agreement; but, when 
the party to whom the counter proposal is made 
accepts it, such counter proposal and acceptance 
constitute a binding contract.—Kingfisher Mill 
& Elevator Co. v. Westbrook, Okla., 192 Pac. 
209. 

21. Mental Capacity.—The mental capacity 
required in disposing of an estate by will and 
in disposing of it by contract is the same.— 
Turner v. Robertson, Tex., 224 S. W. 252. 

22. Rescission.—A misrepresentation to be 
available as ground for rescission of contract 
must have been an inducement to it.—Jones v. 
Eastham, Tex., 224.S. W. 223. 

23. Corporations—Indictment.—A corporation 
aggregate may be indicted for involuntary man- 
slaughter.—State v. Lehigh Valley R. Co., N. J., 
111 Atl. 257. 

24. Transfer of Stock.—Though the trans- 
feree of corporate stock, who fails to obtain an 
entry of his transfer on the books of the cor- 
poration, holds title paramount to an attach- 
ment lien, a bona fide purchaser at the attach- 
ment or execution sale prior to the transfer on 
the books of the corporation acquires title good 
against the transferee.—Security Commercial & 
Savings Bank of El Centro v. Imperial Water 
Co. No. 1, Cal., 192 Pac. 22. 

25. Criminal Law—Circumstantial Evidence. 
—Circumstantial evidence, to be sufficient to 
sustain a conviction, need not be absolutely in- 
compatible with the innocence of accused, and 
incapable of explanation on any other reason- 





able hypothesis; the true rule being that the 
facts shall not only be consistent with the guilt 
of accused, but inconsistent with any other ra- 
tional conclusion.—People v. Lejkojes, Cal., 192 
Pac. 160. 

26. Corpus Delicti—The corpus delieti of 
an offense may be established by circumstantial 
evidence.—Hildebrandt y. State, Okla., 192 Pac. 
262. 


27. Death — Eye-Witness.—In action for 
wrongful death, there being no evidence to the 
contrary, it is presumed that deceased exercised 
due care.—Wolfe v. Hines, Director General of 
Railroads, Mo., 224 S. W. 143. 


28. Deeds—Condition Subsequent.—A deed 
upon condition subsequent conveys the fee when 
it is executed, but the fee passes subject to the 
contingency of being defeated as provided in 
the condition; the grantor having the power 
to re-enter upon condition broken.—Board of 
Councilmen of City of Frankfort v. Capital Ho- 
tel Co., Ky., 224 S. W. 197. . 

29. Delivery.—Delivery of a conveyance is 
just as necessary as its execution to give it legal 
effect.—Townsend v. Day, Tex., 224 S. W. 283. 


30. Divoree—Community Property.—The com- 
munity property to be distributed on dissolution 
of marriage by divorce is the residue which 
remains after the discharge of the community 
obligations.—Farmers’ Exch. Nat. Bank v. 
Drew, Cal., 192 Pac. 105. 

31. Easements—Prescription.—A prescriptive 
right to an easement does not rest exclusively 
in grant, and it may be established in the same 
way as title to land; that is, by adverse pos- 
session under a claim of right, uninterrupted 
for ten years.—Schroer v. Brooks, Mo., 224 S. 
W. 53. 

32. Electricity — Res Ipsa Loquitur. — A 
broken or fallen wire in a street, charged with 
a dangerous current of electricity, affords a pre- 
sumption of negligence on the part of the owner 
of the wire.—City of Thomaston v. Atkinson, 
Ga., 103 S. E. 876. 

33. Eminent Domain—Delegated Power.—A 
public service corporation’s delegated power of 
eminent domain is not unlimited, and cannot be 
used for the purpose of acquiring property oth- 
er than whatever is reasonably necessary for 
its corporate purposes.—St. Loui8S & S. F. R. Co. 
v. Mann, Okla., 192 Pac. 231. 

34.——-Description of Property.—The resolu- 
tion and notice for a public work sufficiently 
described the property to be taken where, after 
describing in detail the strip of land which was 
to constitute the street, it excepted therefrom 
all lands held by the city or the people as open 
ways.—Cohen v. City of Alameda, Cal., 191 Pac. 
1110. 

35. Description of Property.—A description 
of real estate in a petition for condemnation 
under Vernon’s Sayles’ Ann. Civ. St. 1914, art, 
6506, which would enable a surveyor, or one 
skilled in locating land, to locate the land 
sought to be condemned, is sufficient.—Parrish 
et al v. Wichita Falls, R. & Ft. W. Ry. Co., Tex., 
224 S. W. 205. 

36. Reservation.—Damages accruing to 
land after a conveyance should be paid to the 
grantee, unless reserved to the grantor.—St. 
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Johns Levee & Drainage Dist. of Missouri v. 
Hicks, Mo., 224 S. W. 127. 

37. Evidence—Bills and Notes.—If A, a mar- 
ried woman, with the knowledge and at the 
suggestion of B, signs a note as principal in 
favor of C, but without any consideration flow- 
ing to her, and with the understanding that B 
will indorse the note, it is competent for the 
married woman, in a contest relating solely to 
an adjudication of the relative rights of herself 
and B, to show this state of facts by parol, and 
to have her liability to an innocent purchaser 
of the note decreed as secondary to that of B.— 
McDonald y. Citizens’ Bank of Ludowici, Ga., 
103 S. E. 851. 

38. Judicial Notice.—Courts will take no- 
tice of whatever is generally known within the 
limits of their jurisdiction, and if the judge’s mem- 
ory is at fault he may refresh it by any means 
which he may deem safe and proper.—Vadney 
v. United Traction Co., N. Y., 183 N. Y. Sup. 926. 


39. Res Gestae.—An exclamation made at 
the time of an assault, “Oh, he hit Ben!” wotld 
be competent as a part of the res gestae if it 
was a spontaneous cry of a person other than 
plaintiff’s wife, in an action by the assaulted 
person for damages.—Gieske v. Redemeyer, 
Mo., 224 S. W. 92. 

40. Executors and Administrators—Gratui- 
tous Service.—Where plaintiff was a member of 
deceased's household, being raised by him, she 
cannot recover for services rendered, in view 
of the family relation.—Weir v. Carter’s Estate, 
Mo., 224 S. W. 147. 

41. Temporary Administrator.—A tempo- 
rary administrator of an intestate cannot be 
made a party defendant in an action of eject- 
ment.—Grooms v. Mixon, Ga., 103 S. E. 845. 

42. Fraud—Misrepresentation.—In an action 
by the purchaser of a share in an oil company 
for misrepresentations made by the seller con- 
cerning the capacity of an oil well, the measure 
of damages is the difference between the actual 
value of the property and the contract price.— 
Philpott v. Edge, Tex., 224 S. W. 263. 

43. Highways—Law of Road.—The statutory 
rule of the road, requiring users of the high- 
ways to keep to the right, has reference to 
vehicles and those riding or driving animals 
on the public highway, and does not either ex- 
pressly or by implication refer to pedestrians.— 
Marton v. Pickrell, Wash., 191 Pac. 1101. 

44. Homicide—Deadly Weapon.—In a prose- 
cution for shooting with intent to kill, such 
intent may be presumed from the character of 
the weapon used and the nature of the wounds 
inflicted.—-Okla., 192 Pac. 249. 

45. Husband and Wife—Agency of Husband. 
—The mere fact that plaintiff's husband acted 
as her agent in the sale of her land would not 
authorize him to act for her in the disposition 
of her note from purchaser, made to the hus- 
band as payee.—Davis v. Duncan, Mo., 224 S. 
W. 111. 

46*-—Agency of Wife—A married woman 
may act as agent for her husband.—Crutcher 
v. Sligar, Tex., 224 S. W. 227. 

47. Inchoate Right.—A wife who joined in 
a deed with her husband only to effectually con- 
vey the title of her husband and to release her 





inchoate right of dower, she having no right, 
title, or interest in the property, is not liable 
for damages for breach of a covenant of war- 
ranty contained in the deed, under Rev. St. 


_ § 2788.—Seeberger v. Tutt, Mo., 224 S. W. 


48. Indemnity—Contribution.—lIf the right of 
contribution does not exist between joint tort- 
feasors, one cannot secure indemnity from the 
others whose negligence concurred with his in 
causing the injuries, though he is compelled to 
satisfy the entire damages.—Louisville Gas & 
Electric Co. v. Beaucond, Ky., 224 S. W. 179. 


49. Injunetion — Apprehension. — Courts of 
equity will not exercise their power to restrain 
acts to allay mere apprehension of injury, but 
only where the injury is imminent and irrep- 
arable.—Southern Oil Corporation v. Waggoner, 
Tex., 224 S. W. 230. 

50.—Threat of Injury.—The extraordinary 
writ of injunction is not available to protect 
one from threatened injury which is purely con- 
jectural.—Browning v. Hinerman, Tex., 224 S. 
W. 236 

51. Insurance — Assignment. — The assign- 
ment of an insurance policy by insured with 
the consent of the insurer creates a new con- 
tract, identical with the one assigned, between 
the insurer and the assignee.—Hartford Fire 
Ins. Co. v. Golden, Ky., 224 S. W. 177. 

52. Waiver.—Agents who countersigned 
and delivered fire policies entered into in Mary- 
land could not, according to Maryland law which 
controlled in such case, after delivery of pol- 
icies, but before payment of premium, waive 
future compliance by insured with iron safe 
clause.—Cohen v. Home Ins. Co., Del., 111 Atl. 
264. 

53. Judges—Disqualification—Where the dis- 
qualification of a judge is considered a matter 
of public policy, a waiver will not be allowed; 
the judge is not authorized to sit in the case, 
even with the consent of the parties, and his 
judgment is void.—Halloway v. Hall, Okla., 192 
Pac. 219. 

54. Judgment — Homestead Exemption. — 
Where at time judgment was rendered for cred- 
itor, court determined that all of the judgment 
debtor’s land was within the homestead exemp- 
tion, and the homestead was abandoned after 
another creditor had obtained a judgment, the 
creditor who obtained the second judgment had 
a prior lien upon any excess over the homestead 
exemption, but the creditor first obtaining judg- 
ment had a first lien upon the balance remain- 
ing.—Harrison v. First Nat. Bank of Lewisville, 
Tex., 224 S. W. 269. 


55. Landlord and Tenant—Quiet Enjoyment. 
—It is a condition of the lessor’s right to de- 
mand rent that the lessee shall not be disturbed 
in his possession of the demised premises dur- 
ing the term by the lessor or anyone claiming 
— him.—Barnard v. Weaver, Mo., 224 S. W. 


56. Quiet Enjoyment.—An express or im- 
plied covenant of quiet enjoyment protects the 
lessee against exclusion from possession by one 
having a paramount title or by lessor himself. 
—Obermeier v. Mattison, Ore., 192 Pac. 283. 

57. Master and Servant—Assumption of Risk. 
—The doctrine known as the assumption of 
skill by the master sometimes makes the knowl- 
edge implied against the master relative to the 
nature, constituents, and general characteris- 
tics of the things used in his business superior 
to that implied against the servant.—Burton v. 
Wadley Southern Ry. Co., Ga., 103 S. E. 881. 

58. Assumption of Risk.—A servant never 
assumes the risk of master’s negligence.—Pe- 
ters v. Kansas City Rys. Co., Mo., 224 S. W. 25. 

59.——-Contributory Negligence.—That a mov- 
ing machine could be oiled without injury does 
not conclusively establish contributory negli- 
gence of a 17-year-old boy, injured while oil- 
ing such machine, where such injury might 
result from a moment’s inattention to the re- 
volving gears, in close proximity to which the 
operation had to be performed.—Robinson v. 
New England Cable Co., N. H., 111 Atl. 269. 

60. Lessening Damage.—Negligence upon 
the part of the child employed in contraven- 
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tion of the statute, which proximately contrib- 
utes to his injury, may be pleaded by the de- 
fendant to defeat a recovery or in diminution 
of damages.—Keen vy. Crosby, Ga., 103 S. E. 850. 


61. Safe Place—Where an employer, in- 
sisting on bracing a wall to prevent its falling 
on workmen demolishing it, furnished a plank 
for a brace, and permitted them to place it in 
position and continue the work in their own 
way, with the result that one of them was 
struck by the plank, when the wall fell in the 
opposite direction, the employer was not guilty 
of negligent failure to furnish safe appliances 
and working place——Convery v. Stubbs, Pa., 
131 Atl. 251. 


62. Workmen's Compensation Law.—Where 
an employe patrolling streets at night, guard- 
ing stores for employer furnishing burglar and 
watchman service, was struck by bullet shot 
by policeman pursuing a burglar in a distant 
part of the city, unrelated to the employer's 
work, the injury did arise out of the employ- 
ment within the Workmen's Compensation Law. 
—Heidemann vy. American District Telegraph Co., 
N. Y., 183 N. Y. Sup. 924. 

63. Mines and Minerals—Forfeiture.—The 
settlement of a distinctly recognized contro- 
versy of the parties to oil lease as to whether 
lease was subject to forfeiture was a sufficient 
consideration for a new and modified agree- 
ment, providing for forfeiture on failure to drill 
weil within specified time—Von Hatzfeld v. 
Haubert, Tex., 224 S. W. 220. 

64. Municipal Corporations—Law of Road.— 
The duty of an automobile driver, who is on 
the right side of the street, to stop or take 
other precautions, only arises when by due 
eare he discovers that another on the wrong 
side of the street cannot or will not himself 
turn to the right to clear his way.—Shaw v. 
Wilcox, Mo., 224 S. W. 58 

65. Negligenee—Concurrent Negligence.—If 
the defendant’s negligence concurred with that 
of another, or with the act of God, and became 
a part of the direct and proximate cause of 
the injury, although not the sole cause, the de- 
fendant is liable-—Willi v. United Rys. Co. of St. 
Louis, Mo., 224 S. W. 86. 

66. Intervening Act.—Where an act is of a 
nature calculated to produce a certain injury, 
the causal connection, if any, between such act 
and the injury, is not necessarily broken by an 
intervening act which bears a causal relation 
to the injury. Either the original act or the 
intervening act may be the legal cause of the 
injury.—Nixon v. Williams, Ga., 103 S. E. 880. 

67. Partnership—Attorney and Client.—An 
employment of a firm of lawyers for the admin- 
istrator of an estate includes their employ- 
ment to procure the final settlement of the es- 
tate, so that the fees for such settlement are 
firm assets, though one of the partners died 
before the services were rendered.—MecNutt v. 
Hannon, Cal., 191 Pac. 1108. 

68. Liability of Partner.—One who thought 
he had become a member of a partnership, and 
represented that he was a member, but who 
had not in fact become a member, was not lia- 
ble to a third person, who did not extend credit 
to the firm on the faith of his being a member. 
—Beebe v. Allison, Wash., 192 Pac. 17. 


69. Pledges—Lien.—The lien of a pledge for 
future advances has priority over the lien of 
execution levied on the pledged property sub- 
sequent to the pledge, but before the advances 
were made, if the pledgee had obligated itself to 
make the advances.—Bank of Napa v. Ferguson 
Burns Bstate, Cal., 192 Pac. 67. 

70. Sales—Human Food.—In a sale of hogs, 
though it is known that they are ultimately in- 
tended for human food, there is no implied war- 
ranty that they are free from disease which 
would render them unfit for food.—Wells v. 
Welch, Mo., 224 S. W. 120 


71. Option.—A contract relating to a sale 
of potatoes, providing that the buyer might at 
its option restore title to seller and return 
part held a sale, and not an agreement to sell. 
—Madison v. Weyl-Zuckerman & Co., Cal., 192 
Pac. 110. 

72. Substantial Performance.—The rule 
that substantial performance warrants recov- 
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ery, applicable to building contracts, applies to 
a contract for the sale of chattels to be manu- 
factured, so plaintiff, who agreed to manufac- 
ture drawing tables and desks according to 
specifications, may recover on proof of sub- 
stantial performance.—Harrild v. Spokane 
School Dist., Wash., 192 Pac. 1. 


73. Waiver.—Where an agent of an auto- 
mobile company sells under an installment con- 
tract a car owned by him to a purchaser, who 
in fact has purchased for another, whom he is 
merely financing, and the contract makes time 
of the essence, and expressly provides that ac- 
ceptance ,by the owner of any payment after 
the same is due shall not constitute a waiver 
of such provision, the automobile company, 
which has taken over the contract from its 
does not by accepting 
past-due installments, waive its right to retake 
the car upon further default.—Pacific Finance & 
Investment Co. v. Pierce, Cal., 191 Pac. 1115. 


74. Trial—Directed Verdict.—To warrant a 
directed verdict, the case on the evidence must 
be clear and indisputable, and about which there 
could reasonably be but one opinion.—Alaska 
Fish Salting & By-Products Co. v. McMillan, 
U. 8S. C. C. A., 266 Fed. 24. 


75. Special Verdict.—Questions submitted 
to a jury for a special verdict should contain 
only the ultimate conclusions of fact in con- 
troversy. The questions should be plain, sin- 
gle, and direct. They should not comprehend 
issues of law, except as issues of law and fact 
are necessarily intermingled.—Nygaard vy. North- 
ern Pac. Ry. Co., N. D., 178 N. W. 961. 


76. Trusts—Income.—Expenditure for re- 
pairs or replacements on buildings on lands, 
while being carried by trustees-prior to sale 
purusant to will, were chargeable to income, 
and not to principal.—Spencer v. Spencer, N. Y., 
183 N. Y. Sup. 870. 


77. United States.—One who had a contract 
with the United States assigned to plaintiff all 
checks that might be issued under the con- 
tract. Thereafter the Director General of Rail- 
roads, with notice of the assignment, issued a 
check to the contractor, and then received it 
back from him for application on some other 
claim. Held that, under Civ. Code, § 2223, the 
Director General was an involuntary trustee 
for plaintiff, irrespective of proof of the con- 
tractor’s unwillingness to repay plaintiff the 
advances to secure which the assignment was 
made.—Bridgford v. McAdoo, Cal., 191 Paeé. 1113. 


78. Waters and Water Courses—Percolating 
Waters.—All underground waters are presumed 
to be percolating, and, to take them out of the 
rule in regard to such waters, the existence and 
course of a permanent channel must be clearly 
cleat aaa v. State, N. Y., 183 N. Y. Sup. 
934. 

79. Wills—Date of Death—A prvvision in a 
will that debts owing to testatrix from her son 
at the time of her death were to be canceled 
spoke as of the death of the testatrix, and was 
a direction to cancel debts which were created 
after the execution of the will.—Marshall v. 
Motten, Mo., 224 S. W. 9. 

80. Last Will.—Where a will remained in 
the possession of the decedent prior to his 
death, and was lost or destroyed while in his 
possession, there is a presumption that the de- 
ceased destroyed the will himself for the pur- 
pose and intent of revoking it.—State v. Nieu- 
wenhuis, S. D., 178 N. W. 976. 

81. Perpetuity.—Trust created by will for 
one for life is not invalidated by any trans- 
gression of the rule against perpetuities in the 
ultimate disposition of the estate by the will. 
-——In re Lockhart’s Estate, Pa., 111 Atl. 254. 

82. Secondary Evidence.—A lost or de- 
stroyed will may be established by secondary 
evidence, showing its contents and that it was 
subscribed by the testator and by two witness- 
es in his presence.—Harrell v. Harrell, Mo., 
223 S. W. 919. 

83. Witmesses—Accused as Witness.—A de- 
fendant, offering himself as a witness, vouches 
for his competency, and subjects himself to all 
th® rules of.evidence governing other wit- 
nesses.—MecNeill v. State, Okla., 192 Pac. 256. 





